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Description of domestic sector
1

Describe the domestic natural gas sector, including the
natural gas production, liquefied natural gas (LNG) storage,
pipeline transportation, distribution, commodity sales and
trading segments and retail sales and usage.

Compared with the previous year, in 2014, the natural gas supply to end
users decreased by 9.4 per cent to a total amount of 78.7 TWh. Domestic
production went down by 9.3 per cent to an amount of 1.318 TWh. Domestic
production was covered by two companies: OMV Exploration & Production
Austria GmbH and Rohöl-Aufsuchungs AG. The transportation system in
Austria is divided into three market areas: East, Tyrol and Vorarlberg. The
market areas of Tyrol and Vorarlberg are only connected to the German
transportation system, having no connection within Austria, and do not
include any domestic production or storage sites. Within Market Area East,
in addition to the domestic distribution system, major transit pipelines
exist, connecting the import station Baumgarten at the Austrian–Slovakian
border near Vienna with Italy (Trans Austria Gasline (TAG)), Germany
(West Austria Gasline (WAG)), Hungary (Hungary–Austria Gasline) and
Slovenia (Croatia) via the Trans Austria Gasline and the South East Gasline,
which have the capacity to transport about 100 billion m3 a year of mainly
Russian gas dedicated to other western European states. There are two
transmission system operators (TSOs) in Austria: TAG is operated by Trans
Austria Gasleitung GmbH, WAG and the remaining transmission pipelines
by Gas Connect Austria GmbH. Both Trans Austria Gasleitung GmbH and
Gas Connect Austria GmbH have been certified as independent transmission system operators (ITOs) in accordance with Directive 2009/73/EC.
The domestic natural gas sector was fully opened to competition
from 1 October 2002, even before Directive 2003/55/EC was passed. In
November 2011, major changes to the Austrian Gas Act were enacted,
implementing Directive 2009/73/EC and introducing the legal basis for a
new market model in Austria, as from 1 January 2013, replacing the division
between transit and domestic supply within the respective control areas
by integrated market areas. Within the new entry/exit model, Market Area
East forms a single entry/exit zone, and a virtual trading point (VTP) was
established within this market area. The VTP is the central hub for all gas
flows in Market Area East. Settlement at the VTP is carried out by Central
European Gas Hub GmbH (CEGH).
In 2014, the main focus in the gas sector was the second incentive
regulation for gas and a new market model for gas. The second incentive
regulation started on 1 January 2013. Only the scope of the regulation was
slightly changed, so that the fees for 2014 could be determined according
to the adapted systematics. The new market model was successfully introduced in East Austria and led to a significant stimulation of competition
in Austria. The market area manager is responsible for coordinating the
smooth functioning of the transmission system, including the organisation
of the online platform for capacity allocation. The distribution area manager (AGGM Austrian Gas Grid Management AG) administers capacity
of the level one distribution pipelines and steers the gas flow therein for
domestic consumption, giving instructions to the respective distribution
system operators (DSOs). The balance group coordinator (AGCS Clearing
and Settlement AG) provides a settlement of balancing energy for domestic consumption.
On the market for supply of end consumers, the price differentiation
due to alternative suppliers by way of discount campaigns is maintained.
However the rate of discount campaigns has significantly increased.

In 2014, 58,514 households changed their supplier. This amounts to a
rise of 88.4 per cent compared with 2013. At the beginning of ‘gas year’
2013/2014, almost the entire capacity of the Austrian Gas storage facilities was used. This constitutes an increase compared with 2012/2013. The
most important suppliers are EconGas (a joint venture between OMV Gas
& Power (directly 50 per cent, indirectly via EGBV Beteiligungsverwaltung
GmbH, an additional 14.25 per cent) and various former gas utilities (EVN,
Wien Energie, Energie Burgenland)), Steirische Gas & Wärme, Salzburg
AG, KELAG (a joint venture between RWE, Austria and the province
of Carinthia), GdFSuez, Wingas, Montana and goldgas, a subsidiary of
Verbundnetz Gas AG.
E-Control, the Austrian energy regulator, is quite active in the fields
of public information and consumer protection, as well as with respect to
tariff regulation. As of 1 January 2013, the tariff setting at the transmission
level was changed to comply with article 13 Regulation (EC) 715/2009,
changing from tariffs according to contract paths to an entry/exit model
(see question 10).
Regarding network access, capacity management and balancing
detailed rules have been set by way of the Gas Market Model Ordinance
2012 (GMMO-VO 2012).
LNG is not directly available in Austria.
2

What percentage of the country’s energy needs is met directly
or indirectly with natural gas and LNG? What percentage
of the country’s natural gas needs is met through domestic
production and imported production?

Natural gas met about 19 per cent of Austria’s total energy needs in 2014.
The domestic production of natural gas covered around 14 per cent of the
total natural gas consumption in 2014. The rest of the natural gas needs
(86 per cent) were covered with imports from CIS countries and other
countries such as Norway. The main production areas were in the ownership of OMV AG and RAG, situated in the Vienna Basin area, which covered
74.1 per cent of domestic production, and the Upper Austrian Molasse Zone,
which covered the remaining 25.9 per cent of the domestic production.
Government policy
3

What is the government’s policy for the domestic natural gas
sector and which bodies set it?

Government policy is set by the Minister of Science, Research and
Economy (BMWFW), laws are passed by Parliament and E-Control is very
active in pursuing the goals of the regulator and monitoring the gas market.
With regard to the Third Energy Package, which was enacted by the
European Union in August 2009, the Austrian government successfully
joined forces with seven other EU member states, including France and
Germany, to propose a third option with regard to the issue of effective
unbundling, protecting the economic interests of vertically integrated
energy undertakings. On 22 November 2011, the Austrian Gas Act 2011
came into force, implementing the Third Energy Package into Austrian
gas law. With regard to unbundling, all options possible under Directive
2009/73/EC are included. The Austrian market model was changed substantially due to the introduction of an obligatory entry/exit model in
accordance with article 13 Regulation (EC) 715/2009 for the transmission
system. This has been realised by the setting up of market areas, including
the transmission and distribution grid, as per 1 January 2013.
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Tariffs for the use of the pipeline system are set by E-Control. In addition, the general terms and conditions for shippers must be approved by
E-Control. E-Control constantly monitors the entire gas market and has
far-reaching enforcement powers. E-Control also handles the certification
procedure of the TSOs.
No special legal framework for unconventional exploration has been
introduced in Austria.
Regulation of natural gas production
4

What is the ownership and organisational structure for
production of natural gas (other than LNG)? How does the
government derive value from natural gas production?

There are two companies exploring and producing natural gas in Austria.
The first is OMV Austria Exploration & Production GmbH, which is indirectly owned by OMV AG. The shares of OMV AG itself are quoted on
the Austrian stock exchange with two major shareholders (31.5 per cent
are held by ÖIAG, the Austrian state-owned holding company, and about
25 per cent by IPIC, the state-owned holding company of Abu Dhabi). The
second company is Rohöl Aufsuchungs AG, an independent company indirectly owned by EVN, E.ON, ESTAG and Salzburg AG. Both companies are
also operators of underground storage sites in depleted gas fields.
Entities producing natural gas have to pay royalties to the federal government, and earnings are subject to income or corporate tax.
5

Describe the statutory and regulatory framework and any
relevant authorisations applicable to natural gas exploration
and production.

Under the Mineral Resources Act, ownership of hydrocarbons not yet produced lies with the federal government. The federal government, represented by the BMWFW, may conclude exploration, production and storage
agreements with entities having the technical and financial expertise for
that kind of mining business, thereby transferring the right to the hydrocarbons produced in a given area to such entity. In exchange for such right,
the entity must commit itself to a certain amount of agreed exploration
activity, and to the payment of lease rentals and royalties in the case of production. In addition to this contract under civil law, the entity undertaking
such activities must obtain certain permits in advance for operation, construction, etc, from the mining authority (the BMWFW).
The BMWFW determines the regulatory policies governing the production of natural gas in accordance with and within the framework of the
Mineral Resources Act. There is no separate regulatory agency established
for the activities governed by the Mineral Resources Act, including the
mining aspects of exploration for, and production and underground storage of, natural gas.
Administrative decisions of the BMWFW may only be challenged
before the administrative courts or the Constitutional Court of Austria.
There is no difference between the unconventional and conventional sectors of natural gas exploration in Austria.
6

Are participants required to provide security or any
guarantees to be issued with a licence to explore for or to store
gas?

Under the exploration, production and storage agreement that is to be concluded, the BMWFW may require the provision of securities or guarantees,
depending on the financial standing of the contract partner.
Regulation of natural gas pipeline transportation and storage
7

Describe in general the ownership of natural gas pipeline
transportation, and storage infrastructure.

In Market Area East, Gas Connect Austria GmbH (formerly OMV Gas
GmbH) and Trans Austria Gasleitung GmbH are the owners and operators of the transmission lines used mainly for the transit of natural gas
to other European states. In 2014, Gas Connect Austria GmbH became
a 100 per cent shareholder of the former project company BaumgartenOberkappel Gasleitungs GmbH for the operation of the WAG running from
Baumgarten at the Slovakian–Austrian border to the German–Austrian
border near Oberkappel, which afterwards was merged into Gas Connect
Austria GmbH. Again in 2014, the ownership and operations of Trans
Austria Gasleitung, the transmission line running from Baumgarten to
the Austrian–Italian border near Arnoldstein, was transferred from Gas
Connect Austria GmbH to Trans Austria Gasleitung GmbH. Three other
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companies (EVN Netz GmbH, Oberösterreichische Ferngas Netz GmbH
and Gasnetz Steiermark GmbH) own and operate level one distribution
lines, used mainly for domestic consumption. In addition to these companies, there are about 20 distribution network operators. All TSOs and the
major DSOs (with a threshold of 50,000 end-user connections) are legally
unbundled. The transmission system operators have to be certified as
effective and efficient unbundled TSOs in accordance with the respective
unbundling provisions (sections 108 et seq of the Austrian Gas Act 2011).
Both Gas Connect Austria GmbH and Trans Austria Gasleitung GmbH
have been certified as ITOs.
The level-one distribution lines used for domestic consumption, and
for transportation to and from storage and production sites, are administered by the distribution area manager, AGGM Austrian Gas Grid
Management AG (third-party access and gas flow management, as well as
physical balancing).
The entire storage infrastructure in Austria is owned by OMV AG
and RAG, as well as by joint ventures between RAG and astora, Gazprom
Export LLC and E.ON Gas Storage GmbH. Due to the geological conditions, most of the storage facilities are pore storages, since depleted natural
gas fields are used for gas storage.
As of May 2015, the capacity of the storage infrastructure amounts to
8.25 billion Nm3 in working gas; therefore, Austria is able to store more than
its entire current natural gas consumption for one year.
The physical operation of gas storages in depleted gas fields is regulated in the Austrian Mineral Resources Act. Third-party access and legal
unbundling of storage undertakings are regulated in the Austrian Gas Act
2011 in accordance with the requirements of the Third Energy Package.
Austria chose to apply negotiated access to gas storages.
8

Describe the statutory and regulatory framework and any
relevant authorisations applicable to the construction,
ownership, operation and interconnection of natural gas
transportation pipelines, and storage.

With the Austrian Gas Act 2011, Austria implemented all of the strict
unbundling options of the Third Energy Package applicable to natural gas
transmission lines, including the ITO option. The major goal of such legislation is to separate the supply from the transportation interests in the natural gas sector. By implementing the ITO option, member states can allow
undertakings to ensure the independence of their transmission operators
instead of selling the transmission lines.
For the construction and operation of natural gas transportation
pipelines, permits primarily in accordance with the Austrian Gas Act 2011
are required. The permits under the Austrian Gas Act are issued by the
BMWFW as long as the respective pipeline does not require a permit under
the Environmental Protection Act, under which the local province is the
competent authority. The construction and operation of storage facilities
require permits under the Mineral Resources Act. In addition, other permits under different administrative laws, such as the Water Rights Act, the
Environmental Protection Acts of the provinces and the Environmental
Assessment Act, may be necessary.
A licence issued by E-Control is required to act as a network operator.
On 3 March 2011, E-Control was transformed into an institution under public law in accordance with the E-Control Act.
The three bodies of E-Control are the executive board, supervisory
board and regulatory commission. The regulatory commission is established as a judicial body comprising five members, including a judge, who
are appointed by the government for five-year terms. The main competence of the regulatory commission is tariff setting and making decisions
in connection with the refusal of third-party access. Some decisions must
be issued in the form of individual official decisions, some in the form of
general regulations (ordinaries).
The main decision-making body within E-Control is the executive
board, which must take most of the decisions of the regulatory authority.
The executive board consists of two members appointed by the BMWFW
for five-year terms. Normally, the decisions of the executive board are final
and can only be challenged before the Administrative or the Constitutional
Courts, while certain decisions may be challenged in front of the Regulatory
Commission and some others in front of the BMWFW. Decisions of the
Regulatory Commission in the form of individual official decrees may only
be challenged before the administrative courts or the Constitutional Court
of Austria. General regulations of the Regulatory Commission may only
be challenged before the Constitutional Court on very limited grounds.
Since tariffs are set by general regulation, such decisions by the Regulatory

13

www.gettingthedealthrough.com
© Law Business Research 2016

AUSTRIA

[ Exclusively for: Christoph Leon | 15-Apr-16, 11:17 AM ]

Commission are, in effect, not examined in a material way, but only on
formal grounds. The costs of the network operators that form the basis of
such tariff regulations are now separately determined with decrees by the
executive board of E-Control.
9

How does a company obtain the land rights to construct a
natural gas transportation or storage facility?

Generally, civil law contracts entailing the right of way or easement with
the landowner are concluded. Subject to certain requirements, the Austrian
Gas Act 2011, as well as the Mineral Resources Act, allow for expropriation
if the project is in the public interest.
10 How is access to the natural gas transportation system
and storage facilities arranged? How are tolls and tariffs
established?
Transit pipelines and storage facilities are only established within Market
Area East. Within the market areas of Tyrol and Vorarlberg, only distribution pipeline systems exist. See question 16 regarding the distribution systems in the market areas of Tyrol and Vorarlberg.
In accordance with the Austrian Gas Act 2011, storage entities
must provide third-party access to gas storage on the basis of nondiscriminatory published general terms and conditions. Storage entities
are obliged to agree with third parties on storage charges that comply with
the general terms and conditions and the principles of equal treatment. If
necessary, the BMWFW would be entitled to implement regulated access
by way of ordinance. If the storage charges published by storage entities
exceed the storage charges of comparable services in EU member states
by more than 20 per cent, E-Control is entitled to determine the cost basis
that underlines the charges.
With the introduction of the new model for third-party access in
Austria, since 1 January 2013, only independent requests for entry and exit
capacities in and out of Market Area East are needed. After entry, all gas
volumes have access to the VTP established on the transmission level. For
distribution of gas to end consumers within the market area, no additional
separate booking of capacity into the distribution area with the distribution
area manager is required. All shippers must register themselves as balancing groups with the market area manager in different categories for transit
or supply, or both, to end consumers.
Under the GMMO-VO 2012, the rules of the ordinance on system
charges (GWG) empower E-Control to set the market rules applicable to
the gas sector. Regarding Market Area East, the GMMO-VO 2012 includes
regulations for access to the distribution network and to the transit network, and rules for balance within Market Area East. Since the market areas
of Tyrol and Vorarlberg have no direct interconnection to Market Area
East, and also have no transit pipelines, but only connect to the German
gas pipeline system, different rules were set for these market areas in view
of their easy access to the NetConnect (NCG) market area in Germany.
In accordance with section 6 of the GMMO-VO 2012, since 1 April
2013, the allocation of entry/exit capacities is conducted by auction. At the
auctions, the TSOs have to provide capacity products in accordance with
the CAM Network Code. Gas Connect Austria GmbH and Trans Austria
Gasleitung GmbH are involved in the newly founded European capacity
platform, PRISMA, which opened on 1 April 2013, and offer their capacities
over PRISMA.
The use-it-or-lose-it mechanism for day-ahead capacities came into
force on 1 October 2013, while such mechanism came into force for longterm capacities on 1 January 2013. According to the respective provisions
of the GMMO-VO 2012, network users shall offer unused capacities on the
online platform as secondary capacity. If a network user does not provide
its unused capacities on the online platform, such operator must revoke
the unused capacities from the network user and provide this capacity as
primary capacity. System users are entitled to sell their entry/exit capacity
to other system users only over CEGH, the operator of the VTP in Market
Area East.
Entry capacities must be booked by suppliers and traders, and entitle them to feed natural gas into the pipeline system of a market area and
to transfer this natural gas to the VTP. Capacities at the exit point entitle
the owner to transport from the VTP to the respective exit point, and to
feed out the respective amount of natural gas. The VTP itself is no physical
entry/exit point, but enables market participants to trade natural gas without booking transport capacity.
The GWG 2011 also obliges every market participant either to form
its own balance group or to join an existing one. Therefore, the old system
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of balance groups, which previously had only applied to the distribution
area, now applies to the whole market area, including the transit network.
Registration of balance groups and the management of these balance
groups are the responsibility of the market area manager. The balance
group coordinator handles the management of energy balancing. Balance
group representatives must nominate the gas volumes to be transported
within the scope of booked capacities.
While the market area manager is responsible for ex ante balancing of
the nominated gas volumes and informing balance group representatives
about imbalances, balancing on distribution level (ex post balancing) lies
with the clearing and settlement agent. Balancing energy shall be primarily
purchased at the VTP. If the balance group representatives fail to re-nominate, gas will be purchased at the VTP on behalf and for the account of the
balance group representatives. Extra charges have to be paid for balancing
energy purchased.
There is no longer a difference between cross-border transports and
domestic transports on the transmission level. Costs of distribution network operators are determined by the regulatory authority by way of a
formal decision, which might be separately appealed. The same applies
to the approval of calculation methods for transmission operators. Tariffs
for transportation customers and end consumers are set by the regulatory
authority on the basis of the approved costs and methods by separate ordinance. In the Gas System Charges Ordinance 2013, tariffs on transmission
and distribution levels effective as of 1 January 2013 have been set.
In Austria, natural gas from domestic production and from import is
high calorific gas within a certain quality range set out by the provisions of
the GMMO-VO 2012. An adjustment to different gas qualities is generally
not necessary.
11 Can customers, other natural gas suppliers or an authority
require a pipeline or storage facilities owner or operator to
expand its facilities to accommodate new customers? If so,
who bears the costs of interconnection or expansion?
Under the Austrian Gas Act 2011 or the Mineral Resources Act, storage
entities are not required to enlarge their facilities. Under the Austrian Gas
Act 2011, network operators have the responsibility to expand their system,
if needed, as specified in any approved long-term plan (distribution level)
or network development plan (transmission level).
In addition, DSOs have the duty to expand the distribution network
to physically connect a customer to the pipeline network, if economically
feasible. The costs are to be paid by the customer. For domestic transportation, one of the tasks of the distribution area manager is to undertake
long-term planning and propose a suitable adaptation to level-one distribution pipelines to ensure that enough transportation capacity is available. Suppliers and customers can file an application for the expansion of
transportation capacity if their respective initial application for third-party
access has been denied due to capacity constraints. If no network operator makes the necessary expansions, the regulatory authority can initiate a
tender procedure for the proposed measures. The cost of the expansion has
to be included by the regulatory authority in the calculation of the transportation tariff. This means that the investor is entitled to reimbursement
of the necessary costs plus a reasonable margin as determined by the regulatory authority.
For the transmission level, a similar system was established with the
Austrian Gas Act 2011, tasking the market area manager with coordinating a network development plan with the TSOs and the distribution area
manager.
In the event that network operators do not comply with the investment
requirements set out in such plan, the regulatory authority will have several
possibilities to ensure that the investments are realised.
12 Describe any statutory and regulatory requirements
applicable to the processing of natural gas to extract liquids
and to prepare it for pipeline transportation.
Any user of a transportation system in Austria must ensure that the gas
delivered to the system operator for transportation complies with certain
quality specifications. The general terms and conditions for pipeline access
either refer to the relevant provisions for gas quality in the GMMO-VO
2012 and the respective ÖVGW Directive, or contain their own provisions
regarding gas quality that the user of the transportation system must comply with. This applies to domestic production, stored gas and imported gas.
Therefore, the processing of gas lies outside of the transportation service
of the network operator. Nevertheless, network operators have facilities,
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namely dehydration plants, for cases where off-specification gas is delivered. If off-specification gas is delivered, network operators have the right
to refuse acceptance of this gas.

The costs of the DSOs are determined separately by individual decree
by the executive board of E-Control, and the ordinance setting the tariffs is
to be based on these decrees.

13 Describe the contractual regime for transportation and
storage.

17 May the regulator require a distributor to expand its system to
accommodate new customers? May the regulator require the
distributor to limit service to existing customers so that new
customers can be served?

See question 10.
Regulation of natural gas distribution
14 Describe in general the ownership of natural gas distribution
networks.
Gas distribution networks are operated by the utilities of municipalities
and of regional distribution operators covering a part of or a whole province. These DSOs have to be legally and functionally unbundled if they
supply more than 50,000 customers. Most of the DSOs are directly or indirectly under the control of the respective province or municipality. Some
have, directly or indirectly, minority shareholdings of international gas
companies (ie, GdFSuez, RWE and EnBW).
15 Describe the statutory and regulatory structure and
authorisations required to operate a distribution network.
To what extent are gas distribution utilities subject to public
service obligations?
DSOs require a licence under the Austrian Gas Act 2011, which to date has
always been granted for an indefinite period. This licence is granted by
E-Control. DSOs are obliged to connect any customer to their system, if
economically feasible. Other than that, the Austrian Gas Act 2011 does not
stipulate any further specific public service obligations for DSOs.
Regarding questions concerning the regulator, see question 8.
16 How is access to the natural gas distribution grid organised?
Describe any regulation of the prices for distribution services.
In which circumstances can a rate or term of service be
changed?
DSOs are obliged to grant system users access to the distribution system on
the basis of the general terms and conditions and the GWG.
The provisions of the GWG oblige all users of the distribution system
to either join a balance group or build their own balance group to gain
access to the distribution system.
Since the market areas of Tyrol and Vorarlberg are not connected to
Market Area East, but only to the NCG market area in Germany, there
are different market rules for these two areas. The new Cross-Border
Operating Strongly Integrated Market Area (COSIMA) became effective
from 1 November 2013. This regulatory framework was integrated into the
GMMO-VO to ensure the security of supply of the market areas of Tyrol
and Vorarlberg through the German pipeline system. COSIMA provides
a barrier-free interconnection between the market areas of Tyrol and
Vorarlberg and the NCG. The delivery of natural gas for these market areas
is conducted by nomination at the VTP in the market area of the NCG.
Capacities booked at the VTP NCG are taken over by the distribution area
manager, ensuring the transfer of the natural gas into the market areas of
Tyrol and Vorarlberg. Therefore, natural gas handed over at the VTP NCG
is deemed to be delivered in the respective market area.
Besides the network connection agreement for the physical connection, the customer must also apply to the DSO for third-party access. The
DSO checks if transportation is possible within its distribution network. If
possible, network access is granted for the applied hourly transportation
capacity and the applied period of time. A similar procedure applies in the
case of a change of supplier by the customer. The customer only has to conclude a contract with the DSO in accordance with the general terms and
conditions of the DSO, which are subject to the approval of E-Control.
Prices for network distribution services are set by the Regulatory
Commission in the Gas System Charges Ordinance (GSNE). The general terms and conditions of the DSO are also subject to the approval of
E-Control. There is very little room for individual agreements between the
DSO and its customers. The GSNE is regularly renewed by E-Control. To
date, this has been done nearly every year. If the income deriving from the
regulated tariff no longer covers the costs of a DSO, the DSO can apply for
a change to the GSNE (this also applies to any TSO). Requests for network
access must be processed within 14 days. Changes of supplier are to be processed by the network operators within three weeks.

See question 11 regarding distributors expanding their systems to accommodate new customers.
In accordance with the Austrian Gas Act 2011, third-party access must
be granted primarily on a first-come, first-served basis. Therefore, the regulator does not have the possibility of limiting service to existing customers
in favour of new customers.
18 Describe the contractual regime in relation to natural gas
distribution.
See question 16.
Regulation of natural gas sales and trading
19 What is the ownership and organisational structure for the
supply and trading of natural gas?
In the Austrian domestic market, all former integrated gas companies are
active as suppliers to customers. Most former local utilities still have a
substantial market share in their home market (province or municipality).
There are also some new suppliers active in the Austrian market, which are
mostly subsidiaries of other European gas companies. The local suppliers
active in the provinces of Tyrol and Vorarlberg receive natural gas from
German wholesalers at the German–Austrian border. The suppliers active
in Market Area East receive gas mainly from domestic production, Russia,
Norway and Germany.
Since 2007, trading at CEGH increased substantially. As of 1 January
2013, trading activities in Market Area East are concentrated at the VTP,
replacing the physical trading points at cross-border flanges.
20 To what extent are natural gas supply and trading activities
subject to government oversight?
Gas traders and suppliers have to give notice to E-Control before starting
business in Austria. E-Control has the power and duty to gather statistical data from traders and suppliers. Suppliers must notify E-Control of the
conclusion of gas supply contracts with a term of more than one year and
a volume of more than 250 million m3/a. Gas traders and suppliers have
to notify E-Control of their general terms and conditions for the supply
of customers whose consumption is allocated using load profiles. The
Austrian Gas Act 2011 specifies the mandatory content of these general
terms and conditions. E-Control can prohibit the use of the notified general terms and conditions if they are in contradiction with the law, especially consumer protection law.
In addition, E-Control may exercise market oversight and may itself
instigate proceedings in accordance with competition law in front of the
Cartel Court.
21 How are physical and financial trades of natural gas typically
completed?
Physical and financial trades of natural gas are typically concluded as OTC
contracts. Standard forms are used at CEGH, which are available on its
website.
22 Must wholesale and retail buyers of natural gas purchase a
bundled product from a single provider? If not, describe the
range of services and products that customers can procure
from competing providers.
There is no institutional single provider of gas and transportation. As of
1 January 2013, capacities are offered as decoupled entry/exit capacities at
regulated tariffs.
Transportation from and to storage, and production as well as transit,
can be booked separately. The entry and exit fees are paid by the storage
undertakings and production undertakings.
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Regulation of LNG
23 What is the ownership and organisational structure for LNG,
including liquefaction and export facilities, and receiving and
regasification facilities?
LNG is not directly available in Austria. Since Austria has no direct connection to the sea, Austria has not enacted any rules in this regard.
24 Describe the regulatory framework and any relevant
authorisations required to build and operate LNG facilities.
Not applicable.
25 Describe any regulation of the prices and terms of service in
the LNG sector.
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(the merger or concentration can only be disapproved within five months
from the beginning of the in-depth investigation procedure). A merger or
concentration will not be approved if its implementation creates or intensifies a dominant market position.
30 In the purchase of a regulated gas utility, are there any
restrictions on the inclusion of the purchase cost in the price
of services?
Since the network tariff has to be set by the regulator on a cost-plus principle, there is no room for including the purchase price of the company
operating as network operator in the tariff. With respect to the purchase of
a supplier, there are no restrictions by law, since the prices of commodity
gas are not regulated.
31 Are there any restrictions on the acquisition of shares in gas
utilities? Do any corporate governance regulations or rules
regarding the transfer of assets apply to gas utilities?

Not applicable.
Mergers and competition
26 Which government body may prevent or punish
anticompetitive or manipulative practices in the natural gas
sector?
The governmental body in charge of the general supervision of competition
in the natural gas sector, in particular with regard to the principle of nondiscriminatory treatment of market participants, is E-Control. E-Control
also cooperates with the Federal Competition Authority in prosecuting
anticompetitive practices under the Cartel Act, such as abuse of market
dominance and price-fixing. Since 2010, E-Control also has the right to
monitor the market. Fines under the Cartel Act are imposed by the Cartel
Court upon the request of E-Control or the Federal Competition Authority.
Finally, the district administrative authorities are competent to prosecute
violations of administrative law as set out in the Austrian Gas Act 2011 on
the request of E-Control.

Apart from the applicable merger control rules, there are no special restrictions on the acquisition of shares in gas utilities, other than the special certification requirement implemented in accordance with the Third Energy
Package in the case of acquisition of shares by a third party with its seat outside of the EU and EEA of transmission system operators. However, some
gas businesses are part of companies of which, under federal or provincial
law, at least the majority of the shares have to remain in public ownership.
There are no corporate governance regulations or rules regarding the
transfer of the assets of gas utilities. In the case of a transfer of the assets
of a network operator, however, the new owner will have to apply for a new
licence to operate and will have to fulfil all the requirements to obtain such
licence under the Gas Act, including the requirement of a seat in Austria or
in another EU or EEA member state.
International

27 What substantive standards does that government body
apply to determine whether conduct is anticompetitive or
manipulative?

32 Are there any special requirements or limitations on foreign
companies acquiring interests in any part of the natural gas
sector?

See question 26.

At present, there are no such requirements, with the exception of that
mentioned in question 31. However, with the implementation of the Third
Energy Package in Austria, a third-country clause was introduced, stipulating that whenever a transmission system operator controlled by persons
from a non-EU or EEA country requests a licence as described in question 31, such operator will have to fulfil more requirements than an operator controlled by persons from an EU or EEA member state. The operator
will have to demonstrate to the regulatory authority and the European
Commission that granting certification to it as a transmission system operator will not put at risk the security of supply of the EU. How such certification procedure will be implemented and carried out in practice remains to
be seen.

28 What authority does the government body have to preclude or
remedy anticompetitive or manipulative practices?
E-Control can order market participants to comply with the regulatory
framework. Further, fines of up to €150,000 can be imposed by the district administrative authority upon violation of the obligations under the
Austrian Gas Act 2011. Moreover, the Cartel Court may order the market
participants involved to refrain from anticompetitive conduct, and may
also impose fines of up to 10 per cent of the sales revenues pursuant to
the Cartel Act in the case of discrimination by a system operator, storage
undertaking or operator of the VTP.
29 Does any government body have authority to approve
or disapprove mergers or other changes in control over
businesses in the sector or acquisition of production,
transportation or distribution assets?
Under the exploration, production and storage agreement, the federal
government regularly reserves the right to cancel an agreement if mergers or other changes of control of the contracting party take place without
the prior approval of the federal government. There is no formal approval
procedure in place, since this right derives from a contract under civil law.
However, depending on the issue, the BMWFW has proven in the past that
decisions can be obtained in a timely manner.
Besides this special contractual requirement, any merger (or other
form of concentration within the scope of the Austrian Cartel Act) is subject
to the general pre-merger notification requirement; such notification must
be made to the Federal Competition Authority if the turnover thresholds
under the Cartel Act (turnover in the year before the merger or concentration of undertakings involved exceeded €300 million on the worldwide
market, €30 million on the Austrian market and, for at least two undertakings, €5 million on the worldwide market) are reached. The merger must
not be implemented before the Federal Competition Authority and the
Federal Cartel Prosecutor have abstained from initiating an in-depth investigation (within four weeks after notification) or – in the case of an in-depth
investigation – the Cartel Court has approved the merger or concentration

33 To what extent is regulatory policy affected by treaties or
other multinational agreements?
Regulatory policy is mainly affected by EU law, namely by directives and
regulations.
34 What rules apply to cross-border sales or deliveries of natural
gas?
Under the Austrian Gas Act 2011, access to the grid may be refused to a customer who would not be entitled to access in the country in which the gas
supplier or a company controlling such supplier is domiciled, and where
E-Control obtains knowledge of such fact (reciprocity rule). There are no
other special rules in place for cross-border sales or deliveries of natural
gas.
Transactions between affiliates
35 What restrictions exist on transactions between a natural gas
utility and its affiliates?
Network operators (TSOs, DSOs and all system administrators such as the
market area manager, operator of the VTP and the distribution area manager) must comply with the general non-discrimination and confidentiality
rules. The annual accounts of natural gas undertakings shall indicate any
transaction with affiliated undertakings exceeding a value of €1 million.
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Chartered accountants have to monitor if the consideration is appropriate.
Depending on the unbundling model chosen by any transmission system
operator, additional stricter rules apply, in particular in the case of implementation of the ITO and ISO models.
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36 Who enforces the affiliate restrictions and what are the
sanctions for non-compliance?
Since the obligations mentioned in question 35 are part of the legal unbundling rules, it is E-Control that supervises the adherence to these rules.
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